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CLERK’S OFFICE

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD
~? 2005

STATE OF ILLINOIS
Pollution Control BoardIN THE MATTER OF: )

RCRA SUBTITLE D UPDATE, USEPA ) R 05-01
REGULATIONS (January 1, 2004, ) (Identical-in- Substance
Through June 30, 2004) ) Rulemaking — Land)

COMMENTS OF ONYX WASTE SERVICES, INC.

As acompanythathopesto employbioreactortechniquesatlandfills in Illinois,

Onyx WasteServices,Inc. (“Onyx”) is pleasedto havean opportunityto provide

commentsto theIllinois Pollution ControlBoardon its incorporationof thefederal

Research,DevelopmentandDemonstration(“RD&D”) rulesinto Illinois law. Onyx is

theworld’s secondlargestwastemanagementandenvironmentalservicescompany.

Onyx ownsand operatesthirteenMunicipal SolidWasteLandfills (“MSWLFs”) in the

UnitedStateswhere liquids areintroducedinto thewastemassin orderto increase

moisturecontent. Theselandfills all haveactivegasmanagementsystems.Onyx’s

parentcompany,VeoliaEnvironment,alsooperates141 MSWLFs world wide, 70% of

which featurebiogastreatmentsystemsand21%of which optimizegasproductionfor

alternateenergysources(“greenpower”).

Onyx ownsandoperatesthreelandfills in Illinois which would be candidatesfor

operationasbioreactorlandfills undertheBoard’srulemakingin this docket.In fact,

Onyx recentlyreceiveda grantfrom theNationalScienceFoundationto performastudy

of liquids additionat its OrchardHills Landfill andthereforeanticipatesappLyingfor an

amendmentto its operatingpermit undertheRD&D rule adoptedin this proceedingin

thenearfuture.All threeof Onyx’s Illinois landfills arepermittedto recirculateleachate;
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however,Onyx hasfoundthat simplyrecirculatingleachateatits two largerlandfills in

Illinois (Onyx OrchardHills Landfill (Rockford) andOnyx Zion Landfill (Zion,

Illinois)) doesnotresultin theoptimizationof moisturecontentin thewaste.This is a

regionalproblem.Onyxhasfoundthat theweather,geologyandmoisturecontentin

n
municipalsolid waste(“MSW”) in Illinois, andin theMidwestin general,requirethat a

greateramountofliquid mustbe addedto landfills to stimulaterapidwaste

decomposition.As is discussedbelow,bioreactorlandfill technologyhasbeen

demonstratedto be safeandto havemanyenvironmentalbenefits.Thus, it is in the

interestof theIllinois environmentto streamlinethepermittingprocessto ensurethat

thesetechnologiesareput in practiceherein Illinois asquickly aspossible.

Onxywasan activeparticipantin thedevelopmentof theUSEPARD&D rules

andis well versedin thehistory andintent underlyingthatrulemaking. Onyx provided

commentsto USEPAon theRD&D rule throughtheSolidWasteAssociationofNorth

America(“SWANA”) andhasalso providedUSEPAwith operatingdatafrom its

landfills for USEPA’sstudyof bioreactorlandfills. By thesecomments,wehopeto

underscorethesignificanceof theBoard’srulemakingto thefuturedevelopmentof

bioreactorlandfills in Illinois andto reducingcurrentenvironmentalimpactsandthe

long-termrisksassociatedwith “dry tomb” MSWLFs in Illinois.

Summary of Onyx Comments

OnMarch 22, 2004(40Fed.Reg. 13242),USEPApublishedfinal regulations

containingstandardsfor thestreamlinedissuanceofResearch,Developmentand

Demonstration(“RD&D”) permitsunderSubtitleD of theResourceConservationand

RecoveryAct (“RCRA”).This rulemakingpavedthewayfor streamlinedstatepermitting
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of bioreactorlandfill techniquesfor newandexisting landfills.RD&D permitswill allow

landfill ownersandoperatorsto increasestabilizationratesby theaddition ofoutside

liquids otherthanleachate,to install alternatecapsthat allow moreinfiltration thanthe

impermeablecaprule,andto allow controlled“run-on” of stormwater.

On January6, 2005,theIPCB proposedregulatorylanguagefor the incorporation

of theUSEPARD&D ruleinto theIllinois AdministrativeCodevia afast-track

rulemakingprocedurethatis authorizedfor regulationswhich are“identical in substance”

to federalregulations.OnyxapplaudstheBoardfor openingthis rulemakingdocketto

adoptthefederalRD&D rule asexpeditiouslyaspossible.However,Onyx is concerned

thattheBoard’sproposedregulatorylanguageis not “identical in substance”to the

federalregulatorylanguageandthat, asproposed,this languagewill limit theusefulness

oftheUSEPArule by creatingan,overlayof redundantandlengthyproceduralhurdles

for RD&D permitapplicants.Thecreationof abifurcated,cumbersomeprocessfor

issuanceof thesepermitsis contraryto thestatedintentoftheUSEPARD&D ruleand

maydiscouragewastecompanies,suchasOnyx, from utilizing innovativeand

environmentallybeneficialbioreactorlandfill techniquesin Illinois landfills.

In thecaseof RD&D permits,an AdjustedStandardproceedingis an unnecessary

exercise.AdjustedStandardsarenecessarywherea partyis seekingadifferent standard.

See415 ILCS 5/28.1(c). In this case,theRD&D rule itselfprovidesthestandardsfor the

permitdecision.TheRD&D standardsarepeiformancestandardsdesignedto ensurethe

samelevelof environmentalprotectionprovidedby existing “dry tomb” landfill

requirements.Thesestandardswerebasedon manyyearsof researchby EPA and have

beendocumentedto providesuperiorenvironmentalprotection.Seeattachedlist
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referencingvariouskey studiesperformedsince1959andselectedattacheddocuments

includingOnyx’s own studyentitled “Sanitary Landfills2003— From Dry tombsto Wet

Bioreactors,”B. ToddWatermolenandGina Perugini, OnyxWasteServices,Inc..

(Attached)

Thescopeof theRD&D rule is limited to a few RCRAregulationsthathavebeen

identifiedby USEPAasstandingin thewayofbroaderbioreactordevelopmentin the

UnitedStates.Theselectionofpeiformancestandardsandan equivalencyapproach,

ratherthana“commandandcontrol” regulatoryapproach,wascarefullyconsideredby

USEPAandis designedto promoteinnovation.Furthermore,thereis nothingunusual

aboutthis performancestandardapproach.As theBoardhasitselfnoted,alternative,

environmentally“equivalent”practicesandtechnologiesareallowedunderanumberof

otherRCRA SubtitleD regulationsfor whichtheBoardhasnotrequiredan Adjusted

Standardproceeding.Given thetrackrecordestablishedbybioreactorlandfills, thereis

no reasonto subjectRD&D permit applicantsto thedelayandcostassociatedwith an

AdjustedStandardproceedingin additionto thenormalRCRA permittingprocess.

Onyx recommendsthat theBoardusethis “identical-in-substance”rulemaking

docketto adoptthefederalRD&D languageessentiallyverbatim.If adoptedverbatim,

theBoard’sruleswill incorporatethenecessarystandardsto guideIEPA’s permit

decisionsandtheBoard’sreviewof thosedecisionsin thecontextof permitappeals.

Background onBioreactor Landfills

Beforecommentingin moredepthon theBoard’sRD&D Proposalin thisproceeding,

Onyx would like to providetheBoardwith abrief overviewof bioreactorlandfills, thestateof
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thetechnology,its environmentaladvantages,andUSEPA’sandotherstates’researchand

regulatoryapproach.

Bioreactortechnologyhasbeenapprovedby USEPAandby twenty-three(23) states.

Therearecurrentlyfifty-one (51) activebioreactorlandfill projectsoperatingin theUnited

States.(SeeSWANABioreactorCommitteelist, 2004.)Bioreactortechniqueshavealsobeen

demonstratedto be effectivein twenty-two(22) pilot scaleandfull scaledemonstrationprojects

in theUnitedStates.Thereis alsoa substantialbody of datathathasbeendevelopedatEuropean

bioreactorlandfills that contributesto ourunderstandingof this technology.

A bioreactorlandfill is a facility operatedto transformanddegradeorganicwaste

significantly fasterthanthecurrent“dry entombment”process.This is accomplishedby

injecting liquidsandrecirculatingleachatewhich acceleratesorganicdecomposition.This

processstabilizesthewastemassdecadessoonerthan“dry landfill” practices. By accelerating

decompositionofwaste,a landfill is operatedin a mannersimilar to a“static compost”facility.

Thebioreactorlandfill treatsleachatefasterbecauseit flushesoutpollutantsfrom thewastemass

with leachaterecirculation,binds metalsin precipitates,andbiodegradesVOCs in the leachate.

Maintainingaminimumvolumeof leachateon thelinerhasbeenobservedto bea

manageableissuein bioreactorsreportedin theliterature. Seethe attachedreportson controlled

side-by-sidestudiescomparingbioreactorand “dry tomb” wastecell technologiesattheOuter

Loop andYolo CountyLandfills. Thesegraphsshowlessthanonefoot ofleachateon theliner

atall timesandthat thetotal volumeof leachateproducedby thebioreactorcellswerelessthan

thatproducedin the“dry tomb” cells. In fact,noneof thepreviousbioreactorlandfill pilot scale

orfull scaleprojectshasbeenfoundto causean adverseenvironmentalimpactduringits

operationorto increasetheheadof leachateon theliner. (Seeattacheddocumentsdiscussing
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bioreactorlandfill dataandresearch.)Thus,bioreactorlandfills shouldbe considereda safer

modeof managingMSW landfills.

Theintroductionandcirculationof liquids in eachwastecell resultsin thefollowing

environmentalbenefits:

• Generatesusablegasquantitiesat a fasterratefor renewableenergysourceand
increasesrevenuesfrom energysales.

• Reducesgreenhousegasemissions.

• Allows for re-useof areasofthe landfill thathavesettleddueto the
transformationof organicsto gasandleachate.Airspacegainsdueto settlement
haveresultedin up to 40% additionalvolume addedto thesamelandfill cell. This
reducestheneedto expandorbuild morelandfills.

• Reduceslongtermrisk andpost-closurecareof landfills dueto therapid
treatmentof leachateandreductionin gasproductionto safelevels.

• Providesa saferdisposalmethodfor no-hazardousliquid wastesthatpreviously
were dischargedto surfacewaterandair (dischargesto air andsurfacewaterfrom
abioreactorlandfill areavoidedandcontrolled)

Liquid additionoptimizeslandfill gasproductionin a shortperiodof time in

quantitiesthat canbeeffectivelyandeconomicallycapturedby an activegas

managementsystemearlierin the life ofthe landfill. As aresultofearlierandmore

efficientactivegasmanagement,this technologyreducesodorsandmethaneemissions

thatwould otherwisebe slowly emittedto theenvironment.Producingenergyfrom

methanealsooffsetsCO2producedby burningfossil fuelsfor an equivalentamountof

energy.

VeoliaEnvironment’s,researchanddevelopmentdivision CREED, locatedin

France,conductedresearchpioneeringthedevelopmentof bioreactorlandfills that

optimizelandfill gasproductionandprovidealternatesourcesof energy.Veoliais
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/ I
particularlyexcitedaboutthepotentialthis technologyoffersfor reducing“greenhouse

gases”which causeglobal warming.TheIntergovernmentalPanelon ClimateChange

hasfoundthatmethanegashasan impacton global warmingthat is potentiallytwenty-

L onetimesmorethanthatof C02.Thus,combustingmethanein controlledflares,

engines,andturbinesnotonly provides“greenpower,” it alsoreduces“greenhousegas”

emissions

Herein theUnitedStatesbioreactorlandfill technologyhasbeenstudiedsincethe late

1950’s. USEPAandtheDepartmentofEnergyhavesupportedresearchin theirpredecessor

agenciessincethe late ‘60s. (Seeattachedreferencelist andselectedattacheddocuments

discussingthis research.) Thisresearchrecommendsmoistureaddition to achieve“field

capacity,”the level at which gasproductionanddecompositionareoptimized,in MSW. Field

capacityfor MSW is often45-50%wet weight. Moisturelevelsin MSW typically runabout20-

25%in theMidwest. Thus,significantvolumesof moisturearerequiredto achieveoptimum

degradationat landfills in this area. It is estimatedthat abioreactorlandfill requiresfrom 40 to

80 gallonsof liquid per ton of MSW to achieveoptimummoisturelevels.This is substantially

morethancanbeaddedby simplyrecirculatingleachatè.

UnderUSEPA’sSubtitleD RCRA regulations,recirculationof leachatewasallowedto

increaselandfill stability.But, afterreviewingthedatageneratedby landfills thatrecirculated

leachate,USEPArealizedthat mostsitesdo nothavesufficient leachatevolumesto achieve

“field capacity,” and,thus,needto addliquids from outsidesourcesto promotedecomposition.

As earlyas1997,evenbeforeUSEPA’sRD&D rule hadbeenproposed,fourteenstates

(Alabama,Alaska,Arkansas,California, Colorado,Delaware,Florida,Iowa,Michigan,

Mississippi,Montana,New Jersey,New York andWashington)eitherhadpermittedbioreactor
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extendedovertwo to threeyears.As a resultof thetimeand delaybuilt into theProjectXL

procedures,only fourbioreactorprojectshavebeenapprovedto dateunderthatprogram.

By 1998,USEPA’sAir Pollution PreventionandControlDivision (EPA-600/R-98-021,

Feb 1998)haddesignatedbioreactortechnologyasan emergingandenvironmentallypreferable

alternativefor landfill gasmanagement.In its 1998reporton “EmergingTechnologiesforthe

Managementand Utilization of Landfill Gas,“USEPA’sAir Division describedbioreactor

landfills asa “Tier II technology”for thecontrolof greenhousegases.(Attached.)USEPA

recognizedthat thebioreactorwouldcontrolmoregasin theactiveoperationof the landfill and

providefor wastestabilizationmuchfasterthana“dry tomb” landfill.

By 2002, USEPArecognizedthat landfill technologyhadevolved,but that regulatory

hurdlesin theSubtitleD regulationswerelimiting theuseof environmentallysuperior

techniques.Thus,it proposedtheRD&D rulesto streamlinethepermittingprocessand

encouragefasterdevelopmentof bioreactorlandfills. On June10, 2002,USEPAproposedthe

RD&D rule, stating:

“EPA is proposingto allow permitsfor alternativedesignand
operatingrequirementsbecauseEPA hasbecomeawareofnewor
improvedtechnologiesfor landfill operationsanddesignsincethe
promulgationof theMSWLF criteriain 1991.Theseinclude:(1)
improvementsin linersystemdesignandmaterials;(2)
improvementsin the designof, andmaterialsusedin leachate
drainageandrecirculationsystems;(3)newprocessesfor more
rapiddegradationof wastewhichrequiretheadditionof wateror
steam;(4) newliquid distributiontechniques(seeEPADocket
NumberF-2000-ALPA-FiI-~F’Ffor FR Notice: alternativeLiner
Performance,LeachateRecirculation,andBioreactorLandfills:
Requestfor InformationandData,April 6, 2000,FR 18014);and
(5) improvementsin variousmonitoring devices(i.e., “Prediction
andMeasurementofLeachateHeadon Landfill Liners,”DebraR.
Reinhart,FloridaCentrefor Solid andHazardousWaste
Management,Report#98-3,July 1998).”67 Fed.Reg.39662,at
39664
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processcanbe expectedto build months,and, with thepossibilityof appeals,evenyears,

of delayandaddedcostinto theRD&D permitprocess.

4. The ProposedBifurcated DecisionProcessWon’t Work

BecausetheRD&D rule alreadycontainsstandards,theBoard’sAdjusted

Standardproceedingwill only involve applyingthosestandardsto aspecificbioreactor

proposal,justas theAgencywill ultimatelydo in thepermitprocess.This prior Adjusted

Standardreviewof thesametechnicalelementsof individualRD&D proposalsthatwill

be thesubjectof thepermit processis duplicativeand “puts thecartbeforethehorse.”

As apracticalmatter,eachRD&D proposalwill presenttechnicalissueson

which theBoardwill requiredetailedinformationandtheAgency’sandtheApplicant’s

technicalexpertise.BecausetheBoard’sAdjustedStandardprocessis aformal “arms

length” adjudicatoryprocess,theBoardcannotsit down anddiscusstheproposaland

technicalaspectswith theapplicantandtheAgency.Thus, in practice,theapplicantand

theAgencywill haveto meetandwork out an agreedproposalbeforetheAdjusted

Standardproceedingis initiated.

But until theAgencyhasreviewedthe detailedplansthat would accompanya

permit application,it will behard-pressedto concurin aconclusionthat therewill beno

groundwaterorsurfacewatercontaminationfrom aparticularprojectorthattheprojectis

“as protectiveas” the“dry” landfill approach.These,in fact,arethefundamental,fact-

baseddecisionstheAgencyis chargedwith makingin its permittingprocess.Soasa

practicalmatter,thepermit applicantwill haveto prepareandsubmitits permit

applicationto theAgencyin advanceoftheAdjustedStandardproceeding.However,

IEPA hasinformedOnyx that it will not “co-process”aRD&D permit applicationwhile

13
ThisDocumentHasBeenPrintedon RecycledPaper



comparativedatafrom theYolo Countybioreactordemonstrationprojectdiscussedin “A

BeneficialInvestmentin Trash,ControlledLandfill BioreactorProject,UrbanCorsortium

EnergyTaskForce,Yolo County,CaliforniaPlanning& PublicWorksDepartment,

Division ofIntegratedWasteManagement,May 2000.” (Attached)Given thesefindings,

thereis no demonstratedneedfor greaterpublic processforRD&D permits thanfor any

otherSWMLF permit.

6. RD&D DecisionsAre EngineeringDecisionsThat Should Be Made By the
IEPA in the Permitting Process

The Boardstatesin its Opinion that “The RD&D permit determinationis beyond

theouterboundaryof the decision-makingauthoritythat canbeconferredon theAgency

by regulation.”SeeProposedOpinion andOrderat p. 7. Onyxrespectfullydisagreeswith

this conclusion.The RD&D rule requiresthe permitting authority to make fact-based

technicaldeterminationson individualprojects.Thesedecisionsdo not require“standard-

setting” becausetheRD&D rule itselfcontainsthenecessarystandards.UndertheIllinois

EnvironmentalProtectionAct’s division of powers,factualdecisionsin individual cases

are, in thefirst instance,thefunctionof thepermittingagency,theIEPA, not theBoard.

Thedecisionsinvolvedin the issuanceof RD&D permitsareengineering

decisions.For example,if theRD&D applicantrequestsan RD&D alternativeto therun-

on controlrules(35 Ill. Admin. Code811.301(bl)and(b)(2))orthe liquids restriction

rules(35 Ill. Admin. Code81 1.107(m)(1)),thepermittingauthoritymustfirst determine

whether1) the landfill hasaleachatecollectionsystemdesignedandconstructedto

maintainlessthan30-cmdepthof leachateon theliner, and2) whetherthenewmethods

will causecontaminationof groundwaterorsurfacewater.Foran alternativeto thefinal
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coverstandards(35111.Admin. Code811.314(b)and(c)), theAgencywould reviewthe

applicant’stechnicaldemonstrationthat 1) infiltration won’t causecontaminationand2)

the leachatedepthon the linerwill notexceed30 cmin depth.

As theBoardnotesin theProposedOpinion andOrder,theseare“engineering

judgmentsof atyperoutinelymadeby theAgency.” (Opinionat p. 8.) Yet, theregulatory

languageproposedby theBoardwould takethesedecisionsentirelyawayfrom the

Agencyand requirethemto bemadeby theBoardin an AdjustedStandardproceeding:

“Section813.112(a)- . .theAgencymustissuearesearch,
development,anddemonstration(RD&D) permitfor anew
MSWLF unit, existingMSWLF units,or lateral
expansion...providedtheBoardhasdeterminedby an adjusted
standard. . . thattheMSWLFunit hasa leachatecollectionsystem
thatis designedandconstructedto maintainlessthan a 30cm
depthofleachateon theliner andthat the innovativeandnew
methodswill not causecontaminationofgroundwateror suiface
water...” (Opinion atp. 52. Also seeProposedSection813.112(b))

7. The equivalentprotection standard is not “too nebulous” asa standard for

Agencypermitting and Board permit appeals.

TheBoard’sreasonfor requiringtheAdjustedStandardproceeding,asstatedin

theOpinion,wasthat thestandardsin theRD&D permitwere“too nebulous.”In

particular,theBoardstatedthe“at leastasprotective”standardin 40CFR258.4(c) was

“problematic”— apparentlyin thesensethat it requirestheexerciseofjudgmentwhich in

theBoard’sopinion“would benefitthrougharecorddevelopedthroughthenoticeand

opportunityfor comment.”(Opinion atp. 8) Oddly, in light ofthis statedconcern,the

Board’sproposedregulatorylanguageplacesthe“at leastasprotective”decisionin the
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Agencypermittingprocess,not theAdjustedStandardproceeding.2Onyx agreesthat the

Agencyis thecorrectentity to be makingthesedecisions,but is confusedby theBoard’s

statementcomparedto theproposedregulatorylanguage.

Onyx disagreesthat any of thestandardsin theRD&D rule are“too nebulous”to

be appliedin thepermittingprocess.Thestandardsin theRD&D rule are“performance

standards.”While designedto encouragetechnologicalinnovationandflexibility, but

theyareneitheropen-endednor “nebulous.” ThedecisionsrequiredunderSection

813.112(a)and(b),astheBoarditselfstates,areengineeringjudgmentsroutinelymade

by theAgency.Thedecisionregardingtheequivalencyof protectionoftheenvironment

is alsoanengineeringdecision.As USEPAexplained:

“EPA believesan “equivalentor better”standardis thecorrect
standard.EPA haspromulgatedobjectivecriteriaunderthestatute,
manyof which includeauthorityfor approvedstatesto allow
“alternative”meansofmeetingthecriteriawhich are‘equivalent.”
(69 Fed.Reg. 13242 at 13251-13252)

Theequivalencystandardrequiresthedecisionmakerto comparethe

performanceofproposedbioreactortechnologyandpracticesto theperformance

achievedby “dry” landfill technologyandpracticesrequiredunderthe “final cover,”

“run-on control,” and“liquids restriction”regulations.Thereis nothingnebulousabout

this. To demonstratethata proposedbioreactorprojectprovidesequivalentprotectionas

thatprovidedby theseexistingregulations,an RD&D permit applicantwill be requiredto

providedetailedengineeringinformationandcomparativedataon environmentalimpacts

in thepermit applicationanduponrenewal.As discussedin theattachedliterature,there

2 “Section813.112(c)AnyRD&D permitissuedunderthis Section

mustincludesuchtermsandconditionsasareatleastasprotective
astheMSWLF standards...”(Opinion atp. 53)
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is an extensivebodyof researchprovidingcomparisonsof leachateandgasproductionat

variousmoisturelevelsin bioreactorsto leachateandgasproductionlevelsat“dry tomb”

landfills.

Determinationsof environmental“equivalency”arenot subjectivejudgments.

Rather,theyaredecisionsbasedon harddata,engineeringexpertise,andenvironmental

scienceprinciplesandcalculations.Again, thesearedecisionstheAgencymakes

routinelyin thepermitprocess,andthat theBoardis authorizedto reviewin permit

appeals.

8. Other Board Subtitle D RegulationsAllow Equivalent Alternative Practices
Without Requiring Adjusted Standard Proceedings

As theBoardnotesin theProposedOpinion andOrder,“Thosedeterminations

madeby an Agencyto allow alternativematerialsorpracticesthat arepermit decision[s]

containsufficient standardsfor performanceof thealternatives.”(Opinion atp. 7.) The

BoardcitesSections811.106(b)and 811.314(b)(4)(C)asexamplesof Boardrulesthat

authorizethe“alternatives”basedon astandardof “equivalentorsuperiorperformanceto

therequirementsof [othersubsections].”~ Onyx agreesthattheseareexamplesof other

~Section811.106(b)
- . Alternativematerialsorprocedures,includingtheremovalof daily coverprior

to additionalwasteplacement,maybeused,providedthat thealternative,
materialsorproceduresachieveequivalentorsuperiorpemformanceto the
requirementsof subsection(a) in thefollowing areas:
1) Preventionof blowingdebris;
2) Minimization of accessto thewasteby vectors;
3) Minimization ofthethreatof fires attheopenface;and
4) Minimization of odors”

Section811.314(b)(4)(C)

“4) Thelow permeabilitylayershallconsistof any oneof thefollowing:
18
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BoardRCRA regulationsthat usean “equivalency”standard,referenceto otherspecified

requirements,anddo not requireAdjustedStandardproceedings.Onyx alsoagreeswith

USEPAthatthe“at leastasprotective”standardin Rule258.4(c),which alsorequiresa

comparisonto specificrequirementsin otherrules,is thesametypeofequivalency

standardasis usedin theregulationscited by theBoard.

Notably,thetwo sectionsof theregulationsthattheBoardcitesasrequiring

AdjustedStandardsfor an “alternative”complianceapproachesboth involve landfills

handling20 tonsor lessof wasteper day.~In fact, theRD&D rule is consistentwith this:

Section258.4(f) statesthata landfill whichhandles20 tonsor lessof wasteper day is

“ineligible” for an RD&D permit.Thus, theBoard’sown analysisconfirmsthat the

Board’sRCRAregulationshaverecognizedtheAgency’sauthorityto makeequivalency

determinationswithoutAdjustedStandards,exceptin casesinvolving small landfills

which arenot subjectto thesamedesign,monitoringandcorrectiveactionrequirements.

A) A compactedearthlayerconstructedin accordancewith the
following standards:...

B) A geomembraneconstructedin accordancewith thefollowing
standards:...., or

C) Any otherlow permeabilitylayerconstructiontechniquesor
materials,providedthat theyprovideequivalentor superior
performanceto therequirementsofthis subsection.”

4Section811.310(e)
“Any alternativefrequenciesfor themonitoringrequirementof subsection(c) for
any owneroroperatorof an MSWLF thatdisposesof 20 tonsof municipal solid
wasteperdayor less,basedon an annualaverage,mustbe establishedby an
adjustedstandardpursuantto Section28.1 oftheAct and35 Ill. Adm. Code106.
Any alternativemonitoringfrequenciesestablishedunderthissubsection(e) will:
1) Considertheuniquecharacteristicsof small communities;
2) Takeinto accountclimatic andhydrogeologicconditions;and
3) Beprotectiveof humanhealthandtheenvironment.”
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9. USEPA Revisedthe RD&D Rule to Avoid DelegatingStandard-Setting

USEPAnarrowedthescopeof theRD&D rulebetweenissuanceof theproposed

rule andissuanceof thefinal rule to avoid thechargethat it wasdelegating“standard

setting” to permittingauthorities.In thepreambleto thefinal rule,USEPA explained:

“This modificationof theproposalalsorespondsto acomment
assertingthattheRD&D permit proposalwould unlawfully
delegatestandard-settingauthorityto approvedstates.By
narrowingtheRD&D permit to specificcriteriawhich do not
alreadyincludevarianceauthority,EPA furtherclarifies thatit did
not intendthat thevariance,or “waiver,” authorityasproposed
would allow that therequirementsthemselvescouldhavebeen
waivedaltogether.”

Furthermore,theUSEPAruleprohibitsthestatepermittingauthorityfrom

issuingpermitswhich differ in any wayfrom thePart258 regulationsexceptasspecified

underthestandardsin newSection258.4(40CFR258.4).See69 Fed.Reg. 13242at

13252which states:

“Part 258 doesnot allow variancesfrom ss258.26(a)(1),258.28(a)
and258.60(a)(1),(2)and(b)(1),exceptin accordancewith today’s
rule,andtherefore,EPA wouldnot approveastateprogram
modificationincorporatingauthorityto deviatefrom the
requirementsofthesecriteriain standardMSWLF permits.Unless
anduntil EPA promulgatesaruleincorporatingany suchchanges
into thefederalcriteria,afterseekingcomment,stateswouldnot be
ableto allow a newtechnologyor methodto be includedin a
MSWLF permit outsideof theRD&D ruleparameters.”

10. The Board’s ProposedRD&D Regulation Is Not Identical-in-Substanceto
theUSEPARD&D Rule and Therefore Exceedsthe Board’s Authority
Under Sections7.2 and 22.40ofthe Act

Sections7.2 and22.40of theAct authorizesafast-trackprocessfor theadoption

ofIllinois regulationsonly for proposalsthat are“identical-in-substance”to federal

regulationsmandatedto securefederalauthorizationunderRCRA. As stated,the

insertionof theAdjustedStandardprocedureinto theRD&D rule is contraryto USEPA’s
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intentto streamlinetheRD&D permit processandwill createa cumbersomeprocesswith

additionalcostsandbarriersto issuanceof RD&D permits.

TheBoard’sproposedbifurcationof thedecision-makingis not requiredby the

H. division of authorityundertheAct. Furthermore,a lengthy,two-tiereddecisionmaking

H processis not supportedby therecordofUSEPA’sdecisionin thesubstantivefederal

rulemakingorby any commentsubmittedto theBoardin this rulemaking.

Onyx’ ProposedLanguage

— With theexceptionof theterminationprovision,Onyx recommendsthatthe

Boardadopttheregulatorylanguageproposedby theIllinois EnvironmentalProtection

Agencyin its Commenton August31, 2004.Thatproposaladoptsthefederallanguage

verbatimexceptthatit referencestheAgencyasthepermitauthority.This will ensure

r that theregulationsin Illinois are“identical-in-substance”to thefederalregulations,

streamlinethepermittingprocessandpromotethedevelopmentofbioreactorlandfills in

L Illinois.

Onyx agreeswith theBoardthat theAct doesnot allow theAgencyto terminatea

permit. Onyx believestheBoard’sproposedlanguageon theterminationof thepermitis

appropriateandsubstantivelyidenticalto theUSEPArule.

If theBoardbelievesit is necessaryto includea definition of “Research,

Development,andDemonstrationPermit” in theregulationsit shouldsimply referto

permitsissuedunderthesectioncontainingtheRD&D requirements.

Conclusion

This is an “identical-in-substance”rulemakingfor afederallyprescribedrule that

containsstandardsfor permitting that arenotunlike otherSubtitleD permit standards.
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After yearsof researchandother“site specific” and“experimentalpermit” approaches,

USEPA finally adoptedstandardsfor RD&D permitsandthereby-streamlinedthe

procedureforissuanceof RD&D permits.TheBoard’sproposedcreationof abi-furcated

decision-makingprocesswith multipleproceduralhurdleswill undothatstreamliningand

will hamperthedevelopmentof stateof theart bioreactorlandfills in Illinois.

Theadoptionof thefederalrule essentiallyverbatimwill not giveIEPA the

latitudeto allow “variances”from existingSubtitleD requirements.Theonly authority

grantedunderthefederalrule is theauthorityto issuepermitsthatmeettheperformance

standardsstatedin the RD&D rule. ThosestandardsprovidetheAgencywith the

standardsnecessaryto makeengineeringjudgmentsin thepermittingprocessandprovide

theBoardwith thenecessarystandardsfor thereviewof theAgency’spermit decisions.

Basedon theabove,Onyx recommendsthattheBoardadopttheRD&D rule as

proposedby theAgencyin its August31, 2004comment,with theexceptionof the

terminationprovision.

Re ectfully Submitted;

Onyx WasteServices

By Oneof Its Attorneys

PatriciaF. Sharkey,Esq.
Mayer,Brown,Rowe& Maw
190 SouthLaSalleStreet
Chicago,Illinois 60603
(312)782-0600
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RespectfullySubmitted,

B. ToddWatermolen
Vice-President
Engineering& EnvironmentalCompliance
Onyx WasteServices,Inc.

B. Todd Watermolen
Vice-President

Engineering & EnvironmentalCompliance
Onyx WasteServices,Inc.
125 South 84th Street
Suite 200
Milwaukee, Wisconsin 53214
(4i4~479-7800



D

E
fly

On WasteScfldces

OneofIts Consultants

JohnA. Baker
President
Man Envimnmcntal,JAC
1~4OMap1eAvenue
DownersGrove,fihinois 60515
(630)541-3202
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